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1.0 INTRODUCTION

David Mulcahy Planning Consultants Ltd have been engaged by Ascot FreIght

LImited, Trading as Ace Express Freight of M1 Business Park, Courtlaugh, Co.

DubIIn to prepare a referral to An Bord Pleanala in respect of a declaration from

Fingal County Council on a section 5 application to establish if the existing

prefabricated storage structure at Ace Express Freight, M1 Business Park.

C:our+lough, Co. Dublin is development and, if so, is it exempted development.

A declaration was sought under Section 5 of the Planning and Development Act

2000 (as amended) from Fingal County Council to establish:

“ Whether the existing prefabricated storage structure at Ace Express Freight, M ?
Business Park, Courtlough, Co. Dublin is or is not development and is or is not
exempted development" .

Fingal County Council issued a declaration ( Ref.FS5/01 0/25} on 3.3.25 that:

The existing prefabricated storage structure does not comply with Class 21 due
to its express purpose for storage, and not being in the nature of either plant or
machinery, nor does it fall within any other class of exempted development.
Therefore, it is considered that the existing works comprise development and are
not considered to be exempted development.

This referral will demonstrate that the Council's declaration is unreasonable as
storage is considered to be of a similar nature to plant or machinery in this
industrial context.

We now reV on the Board to undertake an independent review.

The deadline for a referral is 3'd March + 28 days ; 31 .3,25.

The fee is €220.

Please acknowledge receipt of this referral in writing.
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2.0 SITE LOCATION AND DESCRIPTION

2.1 Location

The subject site is located in the Ml business park, between the M1 and R132

south west of Balrothery, Co. Dublin - see Fig. No.1.
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FIg No. 1: Site Location Map (source: Myplan.ie - OSt Licence No.EN 0080915) .

2.2 Site DescrIption

The subject site forms part of industrial units (units 5 &6) – owned and operated

by Ace Express Freight. The units form part of a wider industrial park.
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Fig No.2 Storage Structure viewed from east gable end.

The storage structure has a gross floor area of 18.5sq.m wide x 55sq.m long

(1,1017.5sq.m) and measures 10.56m high {ridge level) .

The external finish is industrial grade PVC roofing and steel sheet walls on an
Aluminum frame.

The structure is used to store packaging material directly related to the existing
industrial unit
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Fig No.3 Site Context (source: Eircode.ie mapping).
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Fig Na.3a Most recently available satellite image showing location of the subject site
(source: Google Earth Nov 2024) .

2.3 Ownership

The subject site is owned by Ascot Freight Limited Trading as Ace Express Freight.

2.4 Adjoining Lands

North :

East:

West:

Industrial units – Ace Express Freight

Internal access road with public road beyond.

Internal open space with dense tree planting beyond.
further west.

Industrial unit – Shed Factory

The M1 is

South:



2.5 BuIlt Heritage

The Historic Environment Viewer provided by the Department of Housing, Local

Government and Heritage provides details of National Monuments Service Sites

and Monuments Record (SMR) and the National Inventory of Architectural

Heritage (NIAH). It shows that there is a Recorded Monument, Burnt Pit -

Courtlough, SMR reference number DU 004-048 located at the eastern bou ndary
of the wider industrial site.

2.6 Flood Risk

A review of mapping on floodinfo.ie did not reveal any flood risk associated with
the site

HOME ABOUT v PUBLICATIONS RESOURCES v REPORT PAST FLOOD

Active Layers

a CFRAM RIver Flood Extents - Present [hy a'

aIra NattAr\ at Irlr{Ir)11\1+ FIll I/Ill Mannlnn

FIg No.4 Extract from floodinfo.ie mapping.

2.7 General Area

The general area is characterised by industrial development
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3.0 PLANNING HISTORY

3.1 Introduction

This section deals with the planning history for the site and the surrounding area

in order to determine if there are any relevant planning issues which have

previously been raised and need to be addressed as part of the current

application .

3.2 Planning History

A review of the on-line planning system for Fingal County Council revealed the

following planning history associated with the site.

PLANNING REFERENCE

APPLICANT NAME

LOCATION

DESCRIPTION

F 1 8A/0733

Ace Express Freight

Ace Express, M1 Business Park, Balbriggan, Co Dublin

For new 67.5 x 18 x 1 1 .7 m high (1 1 84m2) single storey

storage extension to south elevation and 52 x 12.8 x

5.8rn high (643m2) single storey storage extension to

west elevation.

Grant

2613120\9

DECISION

DECISION DATE
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FIg No.5 Site Location Map under Reg. Ref F18A/0733
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Fig No.6 Propsoed Ground Floor Plan under Reg. Ref F1 8A/0733
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Other planning applications associated with the site are outlined below (source

Fingal Planning Officers Report under F18A/0733) :

Planning History on subject site:
F05A/0968 - PermIssIon GRANTED for constructon of tWO warehouses: (A) retaIl shOwroom WIth
storage, ancIllary office and staff facilities on err)IInd and mc//arline floors, {ntallilln 3161 sq in. and
(B) stordBe un't an(I drlctlldry staff fatll'tIes all 8rourld floor. totalIIng 9593 sq.rn.. WIth ancillary site
servlrc5. access roads, car parkIng and landscaptn8 on CIrca 3.76 Flrctare\ SIte. Prev'ioIJS F)errnlsston
\va'. granted under appll(atlon no. F03A/IC>90. Applicant KevIn McNulty,

F04A/1836/El -Extension of dllrdtton of perrnisslon GRANTED up to and Including 9th FeBruary
201 6. Applicant: t+akaton Llnl to(I

FC14A/1836 - Perm;s short GRANTFD for developrllent on a 7.56 hectare s, co. Development vaII COnSISt

of con\trutt'orI of lrlterrtd! access and serv'ce roads. cyclevdays and footpaths required in SPrdire an
dlterrldC\’e SIte arrarlgcnrent of the Motorway Service Centre and d-,',CIria Curl fdt:lltles approved
under Register Reference F01A/0476; the tunstruttlorl of vehIcular access to BalbrIFI'an Road at the
proposed rourlddboutjunetioll; the corlstru(tIOn of a three storey. 1 14 no. bedroom hotol, tordlirI8
5.466 sq,rn' IncorporatIng assocIated restaurant, rneetlng rooms, ronfererrc' facl ltleb dnd btdff and
food preparation areas; the construction of a ISO in. space surface car park; and all other
irlfrdbtrutture works facIIItatIng the revIsed glee arrangement and proposed hotel. Applitallt:
Hdk,rtort LId.

FC)aA/0984 - Permission GRANTED for development on lands to the east of the Ml Motorway drld
west of the Nl, Baibrl89dn Road, to consist of dIsplay of 2 rio. non- llurrlr,dIed s'te dcveiopmertt
signs for a norlod of two years. AppIIcant' Hakaton Ltd.
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F03/V1 agb3 -- Per rnlssion GRANTED for dove.'opment at ttlls SIte to the e,lst of tIle M1 nlotorwdy and
wr'st nt the Nl, Balbriigan Road. Tue dovelopnlent W}II consist ot alterations to the pr€vlou\ly
approved plallb for a wdlohousc and dIstributIon development. lncludlrl8 anc+tlaw offIces and staff
facIIIties (Reference: FaT A/0575) contUrls}nB the constructIon of an addItIonal totd1 f aor area at
4.M! sq.rn. onto the approved bull(IInEs; the reconfl8uratioll and reposltlonln8 of The car parkIng
areas alonl; the western bcltlndav ot the tands to feral JOS no. spaces III total: trIP ro?oraflon of an
ESH substauc>II and dtI assn( laced SIte developnlerlt work', on 10.13 herca’es ot land dpproxln'dtely,
Applltdrlt = Hakaton Ltd.

FOIA/0S7S Pern'lsblorl GRANTED for construction of a warehouse and dlstrlbu t,on development
tolnpri bIng 9 no. buIldIngs of 31,2:2 sq. metres dpproxlrlldlely. irq IIlding allt IIar)' offices and sta'f
facIIItIes over two floors; a single storey pumprl8 station of 836 sq. metres approxirnately, two new
pedestr nn and vehicular access/e!!resb points ofF the Nl (8albrJf£an Road). Intern,it circulation
rod(ts and service areas; 313 no, car parkIng spaces; ESD MV substatIons and all assocIated SIte
developnrent arId l3ndstdpill}; work\ OII 10.12 hectares of land approxImately to the east of the M1
Motorway and vle bt Of che N1, Balbriggan Road. ThIS appl:cat,arI will be dtcolripdl-IIed by all
Erlvlrolr'rlprl tdI Imp,Kt Sta:emrnt Ar)pIlcant: M1 Development Company Ltd

FC>IAX>476 - Perrr'l\sIon GRANTED for construction of a rnatorway SCNI(es centre and assocIated
facIIItIes totdll11}; 13.4/4 sq. III. cornprisin8 d 2 storey 7.071 sq. rn. motorway services buIldIng
incorporatIng a ncwsaf,ents and food concessions, a 124 no. bed hotel (3 storeys, 4,665 sq. rn. ) a
hole! rc'stallran: b;llldin8 (2 storeys. 1.425 sq, rr,) a 32 no. purnp petrol fIll,ng stat,on and 2 pump
truCk fuel statIon; and site developrllcnt wor ks. ilrcTudlll8 vehICUlar at rP\\ to BdlbrifJ:all Rt)ad (Nl).
270 no. car pdrking spaces and 14 no. bus parclng spaces. Intern,i: CIrculatIOn roads and service
dr€db; dfId dtI aq$ntlaler! lrlfra$rrlirttlrr and landqrapln8 works on 7.56 hectares o+ land to the east
of the Ml Motorway and west of the Nl. Balbrl8}:all Road, at Courtlou8tl/Rowan's Road, Co. Dublin
This appllcatlo'I for planning permIssion will be accornpanlcd oy an Env,ronmental Impact
StdIRnIRrtt. Ajll)llrdrlt' M1 :)evNlnnmPnt Colj!}>any L tO
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4.0 LEGALCONTEXT

4.1 Development

Section 3(1) of the Planning and Development Act, 2000 defines 'development

as

“the carrying out of any works on, in. over or under land or the making of any

material change in the use of any structures or other land" .

4.2 Works

“Works" are defined at Section 2 (1 ) of the Act as:

“any act or operation of construction, excavation, demolition. extension,

alteration, repair or renewal .. .“

' 'industrial building“ means a structure (not being a shop, or a structure in or

adjacent to and belonging to a quarTy or mine) used for the carrying on of any

industrial process;

industrial process" means any process which is carried in the course of trade or

business, other than agncu\ture, and which is-

(a) for or incidental to the making of any article or part of an article, or

{b) for or incidental to the altering, repairing, ornamenting, finishing, cleaning,

washing, packing, canning, adapting for sale, breaking up or demolition of any

article. including the getting, dressing or treatment of minerals, and for the

purposes of this paragraph. "article" includes-

(i) a vehic qe, aircraft, ship or vessel, or

(iV a sound recording, film, broadcast. cable programme, publication and

computer program or other original database.
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Schedule 2, Part 1 : Exempted Development – Development for Industrial

Purposes Class 21

(a) Development of the following descriptions, carried out by an industrial

undertaker on land occupied and used by such undertaker for the carrying on,

and for the purposes ot any industrial process. or on land used as a dock

harbour or quay for the purposes of any industrial undertaking -

(i) the provision, rearrangement, replacement or maintenance of private

ways or private railways. sid5ngs or conveyors,

(n) the provision, rearrangement, replacement or maintenance of sewers,

mains, pipes, cables or other apparatus,

(Ii) the installation or erection by way of addition or replacement of p Sant or

machinery, or structures of the nature of plant or machinery.

(b) Any works for the provision within the curtilage of an industrial building of a

hard surface to be used for the purposes of or in connection with the industrial

process carried on in the building.

Conditions / Limitations

T . Any such development shall not materially alter the external appearance of

the premises of the undertaking.

2. The height of any plant or machinery, or any structure in the nature of plant or

machinery, shall not exceed 15 metres above ground level or the height of the

plant, machinery or structure replaced, whichever is the greater.
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5.0 PLANNING CONTEXT

5.1 Fingal County Development Plan 2023-29

Zoning

The site is zoned GE - General Employment

Objective: Provide opportunities for general enterprise and employment.

Objective Vision: Facilitate opportunities for compat Bb\e Industry and general

employment uses 5nc\udlng appropriate sustainable employment and enterprise

uses, logistics and warehousing activity in a good quality physical environment.

General Empioyment areas should be highly accessSble, well designed,

permeable and legible

There is an objective to preserve views along the R132 which runs to the east of

the subject site and which is also designated as a rural route. it is submitted that

the view in question is that to the east of the site toward the coast and not that

to the west toward industriat buildings. This view is therefore not relevant

The Bracken River flows to the west of the subject site. There is a significant

setback from same (s.30m) and no risk impact on some.

It is important to note that for the purpose of a Section 5 application the policies

and objectives of a county development plan generally do not apply, unless

Article 9 Restrictions on Exemptions are relevant.
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FIg No. 7 Extract from Sheet 2 Fingal Development Plan 2023-29 zoning maps.

6.0 APPROPRIATE ASSESSMENT SCREENING

6.1 Screening

Under Article 9 {restriction on exemption) an exemption from planning permission

cannot be availed of if Stage II Appropriate Assessment is required ( Art. 9

( 1 )(a)(viiB) ).

Screening is the first stage within the overall process of ' Appropriate Assessment '

( AA) or 'Habitats Directive Assessment’, required by the Habitats Directive

( Article 6 (3) s.1 .2). Circular NPW 1/10 and PSSP 2/10, dated 1 1 th March 2010,

issued by the Department of the Environment, Heritage and Local Government

states that any project must be assessed for impact upon Natura 2000 sites, in

accordance with Article 6 (3) of the European Habitats Directive. The Circular
further notes + hat while:
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“all projects invotv\ng land use change are subject to screenIng, in the majon ty
of cases this will not necessitate the consent authority having to seek additional
information" - emphasis added .

The purpose of the screening is to assess, in view of best scientific knowledge, if

the proposed development, individually or in combination with another plan or

project is likely to have a significant effect on a site of European-level ecological

importance (i.e. Natura 2000 sites: candidate Special Areas of Conservation and

Special Protection Areas) .

Screening is defined in the Appropriate Assessment for Plans and Projects in
Ireland: Guidance for Planning Authorities. 2009 (' AA Guidelines, 2009') as:

“the process that addresses and records the reasoning and conclusions in
relation to the first two tests of Article 6(3) :

i) whether a plan or project Ss directly connected to or necessary for the
management of the site, and
whether a p\on or project, alone or in combination with other plans and
projects, is likely to have significant effects on a Natura 2000 site in view
of its conservation objectives.

If the effects are deemed to be significant, potentially significant, or uncertain,
or if the screening process becomes over Sy complicated, then the process must
proceed to Stage 2 ( AA). Screening should be undertaken wIthout the inc\usion

of mitigation. un$ess potential impacts c SearSy can be avoided through the
modification or redesign of the plan or project" (emphasis added) .

iiJ

If no likely significant effects have been identified then the assessment process

does not proceed any further.

In this context “likely'’ means any effect that may be reasonably predicted and

“significant'’ means not trivial or inconsequential but an effect that is potentially

relevant to the site's conservation objectives (English Nature, 1999). Any effect

which would compromise the functioning and viability of a site and interfere with

achieving the conservation objectives of the site would constitute a significant
effect
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The closest Natura 2000 site is c.4.7 kilometres away – SPA: 004236 . North.west
IrIsh Sea SPA.

q NPWS Designations Viewer

lliritJtl

47 lters

Tk-t'rr i. s

FIg No.8 Location of site relative to Natura 2000 sites (source: Myplan.ie - OSI Licence
No.EN 008091 5) .

Taking into consideration:

• The nature of the proposed development

• the relatively small scale of the development,

the significant distance from the Natura 2000 site

the lack of any direct link to any nearby Natura 2000 site

• the lack of any flood risk associated with the site

it is submitted that there is no requirement for a Stage II Appropriate Assessment.

e

•
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7.0 CASE FOR EXEMPTION

7.1 IntroductIon

The question before Finga! County Council was "Whether the existing

prefabricated storage structure at Ace Express Freight, MT Business Park,

Court\ough. Co. Dublin is or is not development and is or is not exempted

development“ .

The existing yard forms part of a long-established industrial prernises where goods

are packed and distributed.

The storage structure is in situ.

Works

There is no dispute that works have taken place.

Exempt Development

Under Planning and Development RegulatTons, 2001 (as amended) Schedule 2,

Part 1 : Exempted Development – Development for Industrial Purposes, Class 21

development carried out by an industrial undertaker on land occupied and

used by such undertaker for the carrying on, and for the purposes of, any
industrial process, involving the installation or erection by way of addition of

structures '' of the nature of plant or machinery" is exempt development.

We submit that the reference to “of the nature of plant or mac hinery" reflects

the legislators efforts to be flexible in terms of the type of structures that could be

deemed exempt. It is clear that the development does not have to be plant or

machinery and can be similar to such development. We submit that plant
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comes in many different forms and is often self-contained. In this regard we

submit that the prefabricated storage structure is of a similar nature to plant and

qualifies for an exemption in this instance.

In relation to the Conditions / Limitations that apply, we consider that the

development does not materially alter the external appearance of the premises

of the undertaking. The structure has an industrial appearance in terms of its built

forrn and materials.

We further note that the height of the structure does not exceed 15 metres

above ground level.

Therefore, the Council were invited to issue a declaration to confirm the

prefabricated storage structure is exempt development under Planning and

Development Regulations, 2001 (as amended) Schedule 2, Part 1 : Exempted

Development – Development for Industrial Purposes, Class 21 .

8.0 COUNCIL DECISION & RESPONSE TO SAME

Fingal County Council issued a declaration on 3.3.25 that:

The existing prefabricated storage structure does not comply with Class 21 due

to its express purpose for storage, and not being in the nature of either plant or

machinery, nor does it fan within any other class of exempted development.

Therefore, it is considered that the existing works comprise development and are

not considered to be exempted development.

The FCC Officer's report stated that:

Whilst the applicant suggests structures of the nature of plant or machinery is

exempt deve\opment, it is clear from the description of development that this

prefabricated storage structure may not be considered as a structure of the

nature of plant or machinery. Moreover. the structure is considered an extension
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of the existing building at the site, and a further intensification of the existing use
of the site.

The Officer did not consider that Appropriate Assessment was applicable.

The Officer concluded as follows:

Conclusion

Having regard to the details submitted as part of the app$ication, the proposed

water storage tank/irrigation tank and pump house would not comply with Class

20 ( 1) of Schedule 2, Part 3, Exempted Development (Rural) of the Planning &

Development Regulations 200 1 {as amended) due to the exceedance of 10

metres in length and 5 metres in width for the underground water tank structure.

Therefore. it is considered that the proposed works are development and would

not be exempted development – bold emphasis added.

Clearly the works described in this conclusion had nothing to do with the

application before the Council and appear to be a 'copy and paste' from

another report. The fact that this was not picked up by more senior staff who

signed off on the report suggests that the Planning Officer's report was not

properly examined before signing .

The Planning Officer’s stance is that this prefabricated storage structure may not

be considered as a structure of the nature of plant or machinery. No explanation

is given to justify or support this statement. It is just presented as a matter of fact.

We submit that the wording of the regulations are written to allow for flexibility

where they refer to “of the nature of plant or mac hinery'’ . The legislators clearly

intended for more than just plant or machinery to be considered under this

exemption and have broadened out the works that can be included without

being prescriptive. We highlight that the conditions / limitations which include a

15m height which again suggests quite considerable structures can be allowed

under this exemption. We maintain our view that the prefabricated structure is
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of the nature of plant which is in itself is a broad term applying to a range of

structures i.e. fixed structures located external to an industrial building that are

used in direction connection with the industrial use.

The Planning Officer also comments that the structure is considered an extension

of the existing building at the site, and a further intensification of the existing use

of the site. Clearly the structure is not an extension of the existing building as it is

a detached structure so this is simply incorrect.

In terms of intensification we submit that additional storage does not necessarily

generate intensification from a planning perspective. There is no material

planning implication arising; there is no additional traffic movements generated

by this additional storage.

Please contact Mr. PhIIIp Treacy at  to arrange a site visit {allow 24

hour notice) .

Signed:

David Mulcahy
BA (Mod. Natural Sciences), MRUP, MSc. Urban Design, MIPI, MRTPI
David Mulcahy Planning Consultants Ltd
CHARTERED PLANNING CONSULTANTS

Enel: Copy of the declaration issued by Fingal County Council
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FJOTIF-ICATION OF DECLARATION UNDER SEatoN S OF THE

PLANNING & DEVFLO IIMENT Acr 2000, AS AMENDED

Decision Order No. PF/0625/25

Ref: m(i/B
Decision Date: 03-Mar-2025

RegIstered: 06-Feb.-£'e)B

Area: BilltJr ,BEan

Applicant: Ascut Freight Limited T/A Ace Express F 'e CFIt

Development: PFefanricated storage StrUCture dSSl_It',IIft I W'Ilt
indrlqtrial IInt .

Location: Ace Express Freight. M1 Fluslnes', Park. foilrtloll,eh,
Co Dublin

Application Type: Request for Oeclarallon Under SeCt.un S

Dear S:r/ F,4adan1

Wltt1 reference to your request to' a DECLARATION llndor Sarl n-1 S (1 ) it'rP!,,.. cl
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Sr n,--d or- behalf of Fin8al CotIrILy Council.

C. / I IEd.. 03.Hdr. pr)? S
for Senio/Executive Officcr
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An
Bord
Pleanala Planning Appeal Form

Your details

1. Appellant’s details (person making the appeal)
Your full details:

(a) Name s
Freight

(b) Address M1 Business Park, Courtlough, Co. Dublin K32

WY84

Agent’s details

2. Agent’s details (if applicable)

If an agent is acting for you, please also provide their details below, if you

are not using an agent, please write “Not applicable” below.

(a) Agent’s name a

(b) Agent’s address c
Kildare

Planning Appeal Form
April 2019 Page 1 of 6
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I I

Postal address for letters

3. During the appeal we will post information and items to you or to your

agent. For this appeal, who should we write to? (Please tick / one box

only. )

You (the appellant) at the
address in Part 1

The agent at the address in 7
Part 2 1

Details about the proposed development

4. Please provide details about the planning authority decision you wish to

appeal. If you want, you can include a copy of the planning authority's

decision as the appeal details.

(a) Planning authority

(for example: Ballytown City Council)

Fingal County Council

(b) Planning authority register reference number

(for example: 18/0123)
FS5/010/25

(c) Location of proposed development

(for example: 1 Main Street, Baile Fearainn, Co Ballytown)

M1 Business Park, Courtlough, Co. Dublin K32 WY84
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Appeal details

5. Please describe the grounds of your appeal (planning reasons and

arguments). You can type or write them in the space below or you can

attach them separately

Attached separately
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Supporting material

6. If you wish you can include supporting materials with your appeal.

Supporting materials include:

•

e

e

•

•

e

e

photographs,

plans,

surveys,

drawings,

digital videos or DVDs,

technical guidance, or

other supporting materials.

Acknowledgement from planning authority
(third party appeals)

7. If you are making a third party appeal, you must include the

acknowledgment document that the planning authority gave to you to

confirm you made a submission to it.

Fee

8. You must make sure that the correct fee is included with your appeal

You can find out the correct fee to include in our Fees and Charges Guide

on our website
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Oral hearing request

9. If you wish to request the Board to hold an oral hearing on your appeal,

please tick the “yes, I wish to request an oral hearing” box below.

Please note you will have to pay an additional non-refundable fee of

€50. You can find information on how to make this request on our

website or by contacting us.

If you do not wish to request an oral hearing, please tick the “No, 1 do not

wish to request an oral hearing” box.

Yes, I wish to request an oral hearing

No, 1 do not wish to request an oral hearing

PlainC3
English

NALA has awarded this document its Plain English Mark

Last updated: April 2019.
Approved by NAL A
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